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LIBEL BY INDIRECTION. 


It is said that it is the office of the col- 
loquium to show that words which are not 
intrinsically actionable, but which are ac- 
tionable by reason of some extrinsic facts, 
were spoken or written of, concerning, or 
with reference to such facts ; in other words, 
the colloquium connects the words with the 
facts alleged in the inducement. 18 Am. & 
Eng. Encyc. Law, 980. This principle has 
been held to embrace a rather curious situa- 
tion, as shown in a decision rendered by Su- 
preme Court of lowa. Hughes v. Samuels 
Bros., 159 N. W. 989. 


The plaintiff and defendant in this case 
were rivals in:an lowa town, each con- 
ducting a retail furniture store and, as inci- 
dental to the business of each of them, car- 
rying on the business of undertaking. The 
defendant appears to have appreciated very 
strongly the value of advertising, both from 
an encouraging and a discouraging stand- 
point and, therefore, he employed it, so the 
pleadings state, from the latter aspect. The 
story, as told, brings to mind the advice 
said to have been given by a lawyer to his 
client, whose case had been submitted to the 
judge, who proposed to send his honor 
a box of cigars along with his card. The 
lawyer told him if he did he would surely 
lose his case. Thereupon the client sent 
the cigars along with his opponent’s card 
and won his case. A result, let us say, post 
hoc rather than propter hoc. 


This defendant scanned the newspaper 
reports and kept tab on neighborhood news 
regarding illness in the community in which 
the rival establishments sought custom. 
For example, learning that the wife of a Mr. 
Cattermole, a resident of the city, was ill in 
its hospital, he sent to the husband a pur- 
ported card, composed by defendant, in 
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which the husband was advised “to bear in 
mind our Undertaking Department—Satis- 
Guaranteed. (Signed) H. L. 

Upon this publication an action 


faction 
Hughes.” 
for libel was brought. 

There was necessary to be alleged in this 
case quite an abundance of extrinsic facts 
to show how these words could have an in- 
jurious meaning, and they were set forth in 
the inducement or introduction. But the in- 
ducement being quite elaborate, the Iowa 
court became quite eloquent in showing how 
harmful were these words and how repre- 
hensible or base was the conduct of de- 
fendant in their publication. 

The court said: “Cattermole’s wife was 
sick unto death at the time he received this 
card; confined in the hospital. What im- 
pression would this card make upon his 
Would it not bring before him the 
spectacle of a vulture waiting to prey upon 
the dead? 


mind? 


A man without sympathy for 
the living because he found more revenue 
in the dead? What is it these defendants 
meant by this thing that they have done? 
What end had they in view? What would 
be the natural and ordinary effect of such a 
card upon the mind of one to whom it was 
sent? Surely, it would bring the sender of 
such a card, under the conditions then ex- 
isting, into contempt and hatred and de- 
prive him of public confidence and esteem.”’ 
And so the court proceeded. 

As the court says: “It is the venom of 
poisoned speech that constitutes the libel,” 
not the speech. But this rule has its limita- 
tions. If one uses printed words plainly 
amounting to libel per se, he will not be al- 
lowed to dispute their effect, that is to say, 
not generally. He may show that they were 
not understood by plaintiff or bystanders 
in an injurious sense, as, for example, call- 
ing one a thief in a jocular way. 

There is not much of old principle in this 
case that is given a new setting. 
merely revealed a new manifestation of old 
malignity and the case is instanced as a 
curiosity in this respect. At the same time 
it suggests that this kind of libel, however 
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much it is offensive in itself, yet it is to be 
doubted as having the effect of bringing the 
supposed sender into contempt and to de- 
prive him of public confidence and esteem. 
A stranger seeing it and knowing nothing 
of the circumstances would draw no infer- 
ence against him at all. It would have 
to be explained to him what the circum- 
stances were. If another does that, why 
should defendant be responsible for the 
making of the necessary explanation? But 
as the books appear to make no difference 
in an open publication about one and what 
is written to him under seal, where the 
words impute crime or scandalous conduct, 
it hardly may be open to argue that words 
needing explanation are less to be consid- 
ered than those which do not. It is, at least, 
a subject for congratulation that the law of 
libel can take in tow the indirection that 
was conceived by low malice such as in the 
case referred to. 








NOTES OF IMPORTANT DECISIONS. 





NEGOTIABLE INSTRUMENTS LAW—VA- 
LIDITY OF INDORSEMENT BY MINOR.— 
The construction of a section of the Negotiable 
Instruments Law reading that: “The indorse- 
ment or assignment of the instrument (note or 
bill of exchange) by a corporation or by an 
infant, passes the property therein, notwith- 
standing that from want of capacity the cor- 
poration or infant may incur no liability there- 
on,” lately came before the Supreme Court of 
Tennessee, the court saying that “the question 
to be ruled seems never to have been passed 
on by any court of last resort.” . Murray v. 
Thompson, 188 S. W. 578. 

It was further said: “One of the questions 
on which judicial decisions were in conflict 
was, whether an infant’s indorsement of a ne- 
gotiable instrument was void or only voidable.” 
There is then quoted from a former Tennessee 
case that: “Mr. Story in his work on promis- 
sory notes, §§ 77-80, puts upon the same ground 
the minor’s incapacity to indorse and make a 
promissory note, and shows that there is a 
conflict of opinion as to whether such act is 
void or voidable. * * * Mr. Story thought the 
weight of authority preponderated in faver of 





holding promissory notes given or indorsed by 
an infant voidable only.” Then the court goes 
on to say: “It was to make certain and uni- 
form the law on this point that § 22 was em- 
bodied in the Negotiable Instruments Act. In 
stipulating that the indorsement of the instru- 
ment by an infant ‘passes property therein,’ it 
was meant to provide that the contract of in- 
dorsement is not void and that his indorsee has 
the right to enforce payment from all parties 
prior to the infant indorser. The incapacity 
of the minor cannot be availed of by prior par- 
ties. It was not intended to provide that the 
indorsee should become the owner of the in- 
strument by title indefeasible as against the 
infant or to make the act of indorsement an 
irrevocable one.” 

Construed in this way, the section merely cre- 
ates a rule of evidence in favor of subsequent 
indorsees in promissory note cases, and it ‘is 
conceivable that it might be thought within 
competency so to declare. An infant by this is 
given the right, if he were joined as defendant 
in a suit, to set up a defense in the way of a 
cross-action and obtain judgment against all 
prior parties to him on the note and that plain- 
tiff subsequent indorsee to him had no prop- 
erty in the note. If he were not joined in the 
suit, he also might recover against such subse- 
quent indorsee for all he had collected on the 
note. This would serve a useful purpose in 
securing currency to paper negotiable in form 
and acquit prior parties to the infant from 
being further harassed by him. There is no 
property right in the infant destroyed, and only 
in exceptional instances would he be really 
damaged. 

This view corresponds to construction of 
English Bills of Exchange Act, which provides 
that: “When a bill is drawn or indorsed by an 
infant, minor or corporation having no capacity 
or power to incur liability on a bill, the draw- 
ing or indorsement entitles the holder to re- 
ceive payment of the bill and enforce it against 
any other party thereto.” 








LIBEL AND SLANDER—KNOWINGLY AC- 
CEPTING SHIPMENTS OF LIQUOR BY CAR- 
RIER ADDRESSED TO UNAUTHORIZED 
CONSIGNEE.—Georgia Court of Appeal, hold- 
ing that a carrier must accept intoxicating 
liquors for shipment, further holds’ that the 
fact that it knows or has good reason to know, 
that a shipment of liquor to one has not been 
authorized by him and would not be received 
by him, does not justify refusal to receive such 
liquor, though it knew it would not be received 
and that a course of addressing shipments this 
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way was working injury to a pretended con- 
signee. Knight v. Ga., S. W. & G. Ry. Co., 90 
Ss. E. 81, one judge dissenting. 

A lengthy syllabus seems something in the 
argumentative form, in that it relies upon an 
absolute rule of a public service commission re- 
quiring a carrier to do certain things, under a 
penalty, where a shipment is addressed to a 
consignee. These rules are made for the gov- 
ernment of carriers and they are not intended 
to foreclose anyone else of any rights he may 
have.against the carrier. 


Plaintiff averred that his name was used for 
the purpose of concealing the identity of the 
real consignee receiving liquor and that the 
carrier knew this absolutely. The use of plain- 
tiff’s name was therefore not essential to the 
regularity of the shipment nor to its being de- 
livered to whomsoever the shipment was in- 
tended for. It was more a matter of bookkeep- 
ing arranged between consignor and carrier in 
which the supposed consignee had no lot or 
part whatever. If his objections had been lis- 
tened to no right between consignor and car- 
rier would have been more than incidentally 
affected. The switching to another name as 
a pretended consignee would be as easy as to 
the original selection. Why, as to a mere detail 
not in any way important, should consignor be 
allowed to use the carrier to another's injury? 
If the carrier could object, and yielding to his 
objection affected the consignor’s right to ship 
in no substantial way, was it not its duty to 
object and even refuse to accept goods in- 
juriously consigned to a party without any in- 
terest therein? 


TELEGRAPHS AND TELEPHONES—RE- 
COVERY FOR MENTAL ANGUISH FOR NON- 
DELIVERY OF INTERSTATE MESSAGE.—In 
Western U. Tel. Co. v. Smith, 188 S. W. 702, 
decided by one of Texas Courts of Civil Ap- 
peals, two questions are passed on regarding 
damages arising out of non-delivery of an in- 
terstate message. 

One of these questions was whether the law 
of the state where the message originates con- 
trols as to damages for negligent non-delivery 
or that of the state where such negligence oc- 
curs. A review of Texas controlling author- 
ity leads to the conclusion that the right of 
action is really based on contract and, there- 
fore, the state from which a message is sent 
must be looked to and not the other. This view 
is sustained in many jurisdictions. Carter v. 
W. U. T. Co., 101 S. C. 284, 85 S. E. 584; 
Kollmer v. Tel. Co., 126 Minn. 122, 147 N. W. 
961, 52 L. R. A. (N. S.) 1180; Stone & Co. v. 





Tel. Co., 35 R. I. 498, 87 Atl. 319, 46 L. R. A. (N. 
S.) 180. 

Contra: W. U. Tel. Co. v. Flannagan, Ark., 
167 S. W. 701; Honthal v. Tel. Co., 166 N. C. 
602, 82 S. E. 851; Schmitt v. Tel. Co., Iowa, 146 
N. W. 467. 

It seems to us that, as matter of general law, 
the instant case was ruled correctly, for wheth- 
er you say the negligence was for a mere 
delict or for breach of contract, at bottom the 
right to recover is based on a contract relation. 

The second question involves the effect of 
act of Congress giving to Interstate Commerce 
Commission control of interstate messages 
upon the rule of recovery for delay in delivery 
of messages. This is a federal question and 
two state cases are cited as to this, one hold- 
ing that by the act of Congress the purpose was 
clear, that the whole subject was taken over 
by Congress along with right to regulate, and 
the other, the contrary. This purpose hardly 
stands out as clearly as, say in the Federal 
Employers’ Liability Act, and under the Car- 
mack Amendment. The instant case held that 
under either view, there could be no recovery 
under Texas law for mental anguish, New Mex- 
ico law where the telegram originated not 
recognizing any such rule, and federal courts 
likewise so holding. See as to whether the 
federal act takes over whole subject, W. U. 
Tel. Co. v. Brown, 234 U. S. 542, 34 Sup. Ct. 
955, and construction thereof in Bailey v. Tel. 
Co., Texas, 171 S. W. 2638; Tel. Co. v. John- 
son, 115 Ark. 564, 171 S. W. 859; Tel. Co. v. 
Compton, 114 Ark. 193, 169 S. W. 946; Tel. Co. 
v. Stewart (Ark.), 179 S. W. 815; Tel. Co. v. 
Bilisoly, 116 Va. 562, 82 S. E. 91. 








AMERICAN DECISIONS IN 
CANADA. 


To give an adequate treatment of the 
effect of American decisions upon the 
case law of Canada would require far 
more space than the limits of the present 
article would permit, as on account of the 
close relations between the two countries 
the influence of American cases in the 
Canadian courts has been very far-reach- 
ing and profound. American encyclo- 
pedias and selected cases are in practical- 
ly every Canadian office, and every pub- 
lic law library in the Dominion has a 
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more or less complete collection of the 
American Federal and State Reports. In 
practically every case argued American 
law is relied on as confirming or explain- 
ing English decisions, and in many in- 
stances American law is resorted to en- 
tirely on account of the different condi- 
tions in England and the Colonies. For 
instance, the Registry Acts in the Prov- 
inces and States are founded on the same 
general principles, and American cases 
on real property are frequently relied on. 
The civil jurisdiction of the inferior courts 
in Canada, such as Justices of the Peace 
and Police Magistrates, is borrowed en- 
tirely from the American system. 


It is the purpose of this article, how- 
ever, to treat of the powerful influence of 
one American decision on the case law of 
Canada and the manner in which it was 
subsequently overruled. 


The case referred to is McCulloch v. 
Maryland,' decided in 1819, which is prob- 
ably the greatest landmark in the whole 
system of American law. For a Canadian 
lawyer to analyze or comment upon this 
case would be needless, but it fully bears 
out the statement of a recent writer that 
“on this decision the whole fabric of the 
doctrine of federal agencies has been rear- 
ed.” The McCulloch case decided, stated 
very briefly, that the State of Maryland 
had no power to tax a bank incorporated 
by Congress; after the Canadian con- 
federation in 1864, the question arose as 
to the power of the provinces or munici- 
palities to tax federal officials on the sal- 
ary or income enjoyed by them in respect 
of their federal appointments. The point 
first arose in the case of Leprohon v. Ot- 
tawa,’ where the city of Ottawa levied 
income taxes upon federal officials resid- 
ing in the federal capital, and the Ontario 
Court of Appeal unanimously held, fol- 
lowing the American case referred to, 


(1) 4 Wheat. 316, 
(2) 2 Ontario App. Rep. 622. 





that such taxes were beyond the power 
of the provinces or any municipality 
thereof. 

The following quotations from the 
judgment of Chancellor Spragge are in- 
structive: 

“T have explained shortly the reasons 
which have led me to this conclusion, 
without referring, so far, to the American 
cases upon like questions arising in the 
United States. Those cases, without be- 
ing authorities, in the sense that the de- 
cisions of the courts in the mother coun- 


, try are authorities binding on us, are yet 


entitled to the highest respect. They are 
the judgments of very eminent jurists, 
whose minds have been trained to the 
consideration of these and cognate ques- 
tions, from the frame of their Constitu- 
tion with powers of government distrib- 
uted, some to a federal authority, and 
some to governments of States, analogous 
generally to the allotment of powers with us, 
some to the Dominion and some to the 
Provinces, with this difference, that pow- 
ers not specified reside in the several 
States, as well as those specifically com- 
mitted to them, while only those specific- 
ally committed to the -federal gov- 
ernment belong to that authority. The 
converse in the case is our Constitution, 
and the difference makes the American 
decisions a fortiori in favor of the prin- 
ciple affirmed by them; perhaps I should 
rather say that the principle is, if any- 
thing, more free from difficulty in its ap- 
plication to our Constitution, than to 
that of the United States. 


“I have examined these American cases 
with great attention, and could not fail to 
be struck with the great erudition and abil- 
ity displayed in the masterly judgments de- 
livered by the very learned judges, before 
whom they were heard and adjudicated 
upon. . I do not propose, myself, to 
quote from the American cases, but con- 
tent myself with expressing my high ap- 
preciation of their great merits and value; 
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adding only this, that the process of rea- 
soning upon which the judges in these 
cases proceeded, is, in my humble judg- 
ment, incontrovertible.” 

The same point arose in the Province of 
New Brunswick in the case of Ex parte 
Owen,* in 1881, and the New Brunswick 
Supreme Court decided, following the On- 
tario case, that federal officials residing in 
the province could not be taxed for 
provincial or municipal purposes. 


Judge Weldon, who delivered the lead- 
ing judgment, after referring to the Amer- 
ican and Ontario decisions, said: 

“He (referring to the counsel who ar- 
gued in favor of the province) was obliged, 
therefore, not only to deny the authority of 
the decision of the highest court in On- 
tario, but also to dispute those principles of 
constitutional law propounded by the Su- 
preme Court of the United States, even 
at a time when that court was presided over 
by so eminent a constitutional lawyer as 
Chief Justice Marshall. No doubt it was 
quite competent for Dr. Tuck to do this; 
because neither of these courts exercises 
appellate jurisdiction over us, and there- 
fore we are not constrained to follow their 
decisions unless we approve of them. But 
I think that it was his duty to show us sat- 
isfactory grounds for disapproving of them. 
He should have been prepared to furnish 
us with cogent and convincing reasons for 
refusing our assent to the judgment of the 
Court of Appeals of Ontario; and for re- 
pudiating the principles of constitutional 
law laid down by the Supreme Court of the 
United States. For I think, with Chief 
Justice Hagarty, that there is no practical 
difference between the principles which 
should be applied in discussing the relative 
powers and jurisdictions of the Dominion 


and local legislatures, under our Confed- 


eration Act, and those which have been de- 
clared to regulate the respective powers of 
the United States, and the several States 
of the Union. And that, barren of au- 


(3) 20 N. B. Rep. 487. 





thorities upon the subject, as our own books 
are, ‘it is to the Marshalls and Storys of 
the neighboring republic, and to their suc- 
cessors in that court, which is still true to 
the traditions of the best age of American 
jurisprudence that we have to look for 
guidance and assistance on a subject most 
familiar to them—most unfamiliar to us.’” 


The Owen case was followed by the Su- 
preme Court of New Brunswick in Ackman 
v. Moncton,* in 1884, and in Coates v. 
Moncton,’ in 1886. 


These cases were regarded as settling 
the law in Canada, and while Mr. C. N. 
Skinner, K. C., who had heen engaged on 
the losing side in the Owen case, strongly 
recommended carrying the case to the Privy 
Council; but this was not done and for a 
number of years federal officials enjoyed 
their salaries free from provincial or muni- 
cipal taxation. 

In the meantime the Australian confed- 
eration liad been formed, and the same 
point arose there. The Australian courts 
accepted the principle laid down in McCul- 
loch v. Maryland, and the Australian de- 
cisions were treated fully by an Australian 
lawyer at the time in an article in one of 
the American Law Journals.® 


The Australian case, however, was car- 
ried to the Privy Council, which in the 
case of Webb v. Outrim’ squarely decided 
that the salaries of the federal officials were 
not exempt, and entirely repudiated the 
American doctrine. 

The question was then brought before 
the New Brunswick Supreme Court for 
the fourth time, and in the case of King v. 
Abbott,® in 1908, the court held that they 
were bound by the Privy Council decision 
in the Webb case and overruled all the 
previous decisions. 


(4) 24 N. B. Rep. 103. 

(5) 25 N. B. Rep. 605. 

(6) See article by H. B. Higgins in 18 Harv. 
L. Rev. 559. 

(7) (1907) App. cases 81. 

(8) 28 N. B. Rep. 421. 
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This decision was upheld by the Supreme 
Court of Canada on appeal,’ and thus final- 
ly disposed of the last vestige of the Ameri- 
can doctrine in Canada. 


M. L. HAywarp. 
Hartland, N. B. 


(9) 40 S.C. Rep. 497. 








DUTY OF MOTORIST AT RAILROAD 
CROSSINGS. 


Generally —The coming of the automo- 
bile brought no new principles of law, but 
its use does raise new questions for the con- 
sideration of the courts. Collisions between 
automobiles and railroad trains have formed 
a fruitful source of litigation, and the ques- 
tion of the cdre required of automobile op- 
erators when approaching and crossing rail- 
road tracks has been raised in numerous 
cases. The general rule applicable to all 
classes of persons when approaching rail- 
road crossings is applicable to motorists. 
He is required to exercise ordinary care and 
prudence to ascertain whether or not a train 
is approaching, and if he knows, or by the 
exercise of ordinary care and prudence 
could know, of the near approach of a train, 
it is his duty to stop and allow it to pass 
before attempting to cross." 


This degree of care, while only ordinary 
or reasonable, is required in view of all 
the surrounding circumstances. The pres- 
ence of the railroad is notice of the danger 
that arises from passing locomotives and 
trains,* and the degree of care must be com- 


(1) Dickinson v. Erie R. Co., 81 N. J. L. 464. 
In Missouri the care required of a motorist is 
higher. England v. Southwest Mo. R. Co, — 
Mo. App. —, 180 S. W. 32 (1915). 


(2) Trimble v. Philadelphia, B. & W. R. Co., 
4 Boyce (Del.) 519; Gage v. Atchison, T. & S. 
F. R. Co., 91 Kan. 253, 4 N. C. C. A. 719n. “A 
railroad crossing is a dangerous place, and the 
man who, knowing it to be a railroad crossing, 
approaches it, is careless unless he approaches 
it as if it were dangerous.” Borglum v. New 
York, N. H. & H. R. Co., — Conn. —, 96 Atl. 
174 (1915). 





mensurate with the danger, whatever that 
may be. 

The required degree of care is estab- 
lished upon a consideration of the automo- 
bile and its characteristics, as well as upon 
a consideration of the dangers peculiar to 
the railroad crossing. The fact that there 
are no horses to become frightened, and 
that the automobile may be driven within a 
few feet of the track and quickly and easily 
stopped, when operated at a reasonable rate 
of speed, are to be considered in determin- 
ing whether the motorist used due care.® 


In the case of New York Central & H. 
R. R. Co. v. Maidment,* the court quite 
well and fully stated the general law on 
this subject as follows: “With the coming 
into use of the automobile, new questions as 
to reciprocal rights and duties of the public 
and that vehicle have and will continue to 
arise. At no place are those relations more 
important than at the grade crossings of 
railroads. The main consideration hitherto 
with reference to such crossings has been 
the danger to those crossing. A ponderous, 
swiftly moving locomotive, followed by a 
heavy train, is subjected to slight danger 
by a crossing foot passenger, or a span of 
horses and a vehicle; but, when the passing 
vehicle is a ponderous steel structure, it 
threatens, not only the safety of its own 
occupants, but also those on the colliding 
train. And when to the perfect control of 
such a machine is added the factor of high 
speed, the temptation to dash over a track 
at terrific speed makes the automobile, un- 
less carefully controlled, a new and grave 
element of crossing danger. On the other 


(3) Walters v. Chicago, M. & P. S. R. Co, 
47 Mont. 501, 46 L. R. A. (N. S.) 501. Owing to 
the peculiar character of his vehicle, to the 
noise which it produces, and the fact that it 
may be stopped close to a railroad track in 
safety, there may be instances where the exer- 
cise of ordinary care would demand ‘that the 
driver of an automobile stop before crossing. 
while the exercise of the same care would not 
require that the driver of a team, whose horses 
may be frightened by the train, stop before 
crossing. Ft. Wayne & N. I. Tr. Co. v. Schoeff, 
56 Ind. App. 540. 

(4) 168 Fed. 21, 98 C. C. A. 413, 21 L. R. A. 
(N. S.) 794. 


asaaha 























Se we eS SS 


Oo” a i Va oe 





VIIiM 


VoL. 83. 


CENTRAL LAW JOURNAL 371 








hand, when properly controlled, this power- 
ful machine possesses capabilities con- 
tributing to safety. When a driver of horses 
attempts to make a crossing and is suddenly 
confronted by a train, difficulties face him 
to which the automobile is not subject. He 
cannot drive close to the track, or stop 
there, without risk of his horse frightening, 
shying, or overturning his vehicle. He 
cannot well leave his horse standing, and, 
if he goes forward to the track to get an 
unobstructed view and look for coming 
trains, he might have to lead his horse or 
team with him. These precautions the auto- 
mobile driver can take, carefully and de- 
liberately, and without the nervousness com- 
municated by a frightened horse. It will 
thus be seen an automobile driver has the 
opportunity, if the situation is one of un- 
certainty, to settle that uncertainty on the 
side of safety, with less inconvenience, no 
danger, and more surely than the driver of 
a horse. Such being the case, the law, both 
from the standpoint of his own safety and 
the menace his machine is to the safety of 
others, should, in meeting these new condi- 
tions, rigidly hold the automobile driver to 
such reasonable care and precaution as go 
to his own safety and that of the traveling 
public. If the law demands such care, and 
those crossing make such care, and not 
chance, their protection, the possibilities of 
automobile crossing accidents will be min- 
imized. In the case of trolleys crossing 
railroads at grade, the practice is general 
for the conductor to go ahead and from the 
track signal the halted car to advance. This 
would, of course, be impracticable as a rule 
for automobiles ; but it illustrates the trend 
of the law, as the size of crossing vehicles 
makes collision with them more serious, to 
enforce greater safety precautions.”® 


However, the standard of care which is 
necessary to absolve from contributory neg- 


(5) Quoted approvingly in Nailor 7. Mary- 
land, D. & V. R.-Co. — Del. —, 97 Atl. 418 
(1916); Sanford v. Grand Trunk W. R. Co., — 
Mich. —, 157 N. W. 38 (1916); Washington & O. 
D. R. Co. v. Zell’s Adm’r, — Va. —, 88 S. E. 
309 (1916). 





ligence is the same whether the traveler is 
on foot, on horseback, in a wagon, a car- 
riage, an automobile, or any other vehicle. 
It is the degree of care which one of or- 
dinary prudence would use in the par- 
ticular circumstances.° 


This duty imposed on the motorist is 
wholly independent of the duty of the rail- 
road company to exercise care and caution 
in approaching the crossing with a train.” 


Duty to Stop, Look and Listen.—Prob- 
ably in only one state is the motorist re- 
quired in all instances to stop, as well as 
look and listen, before going onto a railroad 
crossing. In Pennsylvania the rule is held 
to be imperative that he must stop.* 


In that state it has been said: “The mere 
act of stopping does not of itself show that 
he stopped at a proper place, nor that 
there was not another and better place where 
he should have stopped again, or that his 
duty of looking and listening was perform- 
ed with the proper care and attention, but 
stopping is opposed to the idea of negli- 
gence, and unless, notwithstanding the stop, 
the whole evidence shows negligence so 
clear that no other inference can properly 
be drawn from it, the court cannot draw 
that inference as a conclusion of law, but 
must send the case to the jury.’”® 


In most of the states the question whether 
or not the motorist is negligent in not stop- 
ping is one of fact,’° and that reasonable 
care does not ordinarily require him to stop, 


(6) Pittsburgh, C. C. & St. L. R. Co. v. Dove, 
— Ind. —, 111 N. E. 609 (1916). 

(7) Jackson v. Southwest Mo. R. Co., 171 Mo. 
App. 430. 

(8) Earle v. Philadelphia & R. R. Co., 248 Pa. 
St. 193. In Pennsylvania, it is declared that, 
“stopping is an essential part of the rule, to 
enforce attention to the accompanying duties 
of looking and listening, and to secure their 
performance in something more than a per- 
functory and heedless way.” Peoples v. Penn- 
sylvania R. Co., — Pa. St. —, 96 Atl. 652 (1916). 
(1916). 

(9) Bush v. Philadelphia & R. R. Co., 232 
Pa. St. 327. 

(10) Shepard v. Norfolk & S. R. Co., 166 N. 
C. 539, 8 N. C. C. A. 1049n; St. Louis & S. F. R. 
Co. v. Model Laundry, 42 Okla. 501, 8 N. C. C. A. 
1047n. 
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but that it does require him to look and 
listen, and to exercise reasonable care to 
select a place where looking and listening 
will be reasonably effective.**. 


The circumstances may be such that he 
is not required to both look and listen be- 
fore going on the track, but common pru- 
dence requires that he do one or the other, 
and a failure to do so constitutes negligence 
in law."? 


In those jurisdictions where contributory 
negligence is an affirmative defense it is 
presumed that a motorist, killed on a rail- 
road crossing by a train, looked and listened 
for its approach before going on the track.** 


Where There are Obstructions to Sound 
or View.—If there is a permanent obstruc- 
tion to sight that may make danger invis- 
ible, and a transient noise that may make it 
inaudible, it is negligence for the motorist 
to go forward from a place of safety to a 
place of possible danger, without waiting 
for hearing to become effective. If, on 
account of the continuing noise of his ve- 
hicle and the obstruction to his vision, it is 
necessary to stop in order to listen effec- 
tively, it is his duty to stop.** 


“The duty of an automobile driver, ap- 
proaching tracks where there is restricted 
vision, to stop, look, and listen, and to do 
so at a time and place where stopping and 
where looking and where listening will be 
effective, is a positive duty. The existence 
of the obstruction, rather than relieving the 
motorist from the duty to look and listen 
for an approaching train, is notice to him, 
when he knows of such obstruction to his 
view, that additional care is required. When 
his sense of hearing cannot be depended up- 
on to disclose the presence of a train, on 


(11) Berry, Law of Automobiles (2nd ed.), 
sec. 419. 


(12) Hennessey v. Taylor, 189 Mass. 583, 586, 
3 L. R. A. (N. S.) 345; Schmidt v. Missouri Pac. 
R. Co., 191 Mo. 215, 229, 3 LL. R. A. (N. S.) 196. 

(13) Emens v.. Lehigh Valley R. Co., 223 Fed. 
810. 

(14) Dickinson v. Erie R. Co. 81 N. J. L. 
464; Ohio Tr. Co. v. Smith, 33 Ohio Cir. Ct. R. 
610. 





account of the noise made by his engine, 
or for any other reason, it is imperative that 
he use his sense of sight to the utmost.’’® 


Where There are Gates or Signal Bell 
at Crossing.—Where a railroad company is 
required to maintain watchmen or flagmen, 
or safety gates at public crossings, it has 
been held that a motorist may assume, when 
no warning is given him as he approaches, 
that he may proceed with safety.** But if 
he knows of the near approach of a train, 
the fact that the crossing gates are up can- 
not be considered as an invitation to cross.** 


In Pennsylvania it is held that the fact 
that the safety gates at a crossing are up 
does not relieve the motorist of the duty of 
stopping his machine before attempting to 
cross. It is there said that, “Such gates are 
for the protection of the public but do not 
absolve the public from exercising proper 
care to protect themselves.’’* 


The act of a watchman or towerman in 
raising lowered gates amounts to a repre- 
sentation to the motorist that there is no 
train approaching within striking distance, 
and if the motorist then moves forward 
he is not held to the same strict rule of 
constant and extreme vigilance which is 
enforced against one who crosses in sole 
reliance upon his own judgment. But even 
in such circumstances the railroad company 
does not become an insurer. The motorist 
is still required to use his senses of sight 
and hearing for his own safety, and to 
use the care that the situation permits. ‘To 
hold otherwise would be to make gates and 
flagmen harmful creatures of negligence in- 
stead of helpful aids to safety. The cross- 
ing driver must bear in mind that the flag- 
man is human and therefore liable to make 
mistakes, and that in so important a thing 
as his own safety and life the driver must 


(15) Berry, Law of Automobiles (2nd ed.), 
sec. 421. : 

(16) Lockridge v. Minneapolis & St. L. R. 
Co., 161 Ia, 74. 

(17) Lang v. Northern Pac. R. Co., 118 Minn. 
68. 

(18) Earle v. Philadelphia & R. R. Co., 248 
Pa. St. 193. 
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not intrust them to any one man, and that 
common sense as well as common law re- 
quire him, notwithstanding the invitation, 
to himself use all possible care to aid in a 
safe crossing.’’?® 


An automatic signal bell placed at a 
crossing does not have the same effect upon 
the duty of the motorist as the safety gates 
and a watchman. In a case involving this 
question, the court said: “In the present 
case an electrical, mechanical device was 
intended to give warning of approaching 
trains. Sometimes this bell would not ring 
when trains were passing, and at other 
times it rang when no train was in sight. 
An electric bell, which at most can be noth- 
ing but a warning of an approaching train 
to those who listen, cannot be classed with 
a gate thrown across a street to prevent 
passing over railroad tracks; neither can it 
be classed with a flagman who stands in 
the street and stops those who desire to 
cross when there is danger. It is more 
nearly analagous to the locomotive bell and 
whistle. Failure to ring the engine bell or 
sound the whistle does not relieve a traveler 
from the duty to look and listen before at- 
tempting to cross a railroad track. If the 
plaintiff’s contention in this respect is cor- 
rect, a railroad increases its responsibility 
and liability by putting in electric bells at 
highway and street crossings. The object 
in putting in electric bells is to promote 
public safety, not to increase railroad lia- 
bility. Silence of such a bell is not an 
invitation to cross railroad tracks without 
taking the ordinary precautions.”*° 


Application of Doctrine of Last Clear 
Chance.-~The doctrine of last clear chance 
applies in collisions between trains and 


automobiles.** But in order to recover on 
this principle, it must be shown that the 


(19) Delaware, L. & W. R. Co. v. Welshman, 
229 Fed. 82; Berry, Law of Automobiles (2nd 
ed.), sec. 456. 

(20) Jacobs v. Atchison, T. & S. F. R. Co., 
— Kan. —, 154 Pac. 1023 (1916). 

(21) Berry, Law of Automobiles (2nd ed.), 
secs, 433, 461. 


-but was aware of its presence. 





automobile was in a place of danger, and 
that by the exercise of ordinary care such 
fact could have been discovered, and that 
it was within the power of the defendant, 
by the exercise of ordinary care, to avoid 
a collision. In a case in which recovery 
was sought under this doctrine for damages 
caused by the collision between an inter- 
urban electric car and the plaintiff’s auto- 
mobile, the court said: “Merely seeing an 
automobile approaching the crossing, and 
seeing that its approach, if continued would 
bring it dangerously near the crossing, 
would not of itself up to a certain point 
charge the motorman with knowledge that 
the driver of the automobile would not act 
as an ordinarily prudent man would act un- 
der the same or similar circumstances. He 
had a right to presume that the driver would 
or had used his eyes, and was therefore 
aware of the danger. The witnesses testi- 
fied, and it is more or less a matter of 
common knowledge, that a speed of from 10 
to 12 miles an hour is not fast for an auto- 
mobile. The driver of this automobile had 
looked, at the 92-foot point where the phys- 
ical facts demonstrate that the operatives 
of the two cars could see each other, and 
had after that time slackened the speed of 
the automobile from something like 15 miles 
an hour to something like 10 or 12 miles an 
hour. If the motorman saw this, he could 
reasonably infer and had a right to infer 
that the driver of the automobile was not 
oblivious to the approach of the street car, 
Just when 
the knowledge of the peril came to the mo- 
torman, if it did come to him, before he 
saw the automobile stop near the track, is 
not shown. Indeed, it may be argued that 
the exact spot would not have to be shown, 
and that that would be a matter for the jury 
to determine. But wherever it was and 
whenever it was, with these two cars ap- 
proaching each other, the negligence on 
which defendant can be held must have oc- 
curred after that point had been reached by 
the automobile, and before negligence can 
be established it must be shown that by the 
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use of the means and appliances at hand the 
motorman could have stopped his car in 
time to have avoided the accident.”2? 

The Automobile Act of Missouri imposes 
a higher degree of care upon the motorist 
than is imposed by the common law. 


C. P. Berry. 


St. Louis, Mo. 


(22) England v. Southwest Mo. R. Co., — 
Mo. App. —, 180 S. W. 32 (1915). 








CRIMINAL LAW—CONSTITUTIONALITY. 
STATE v. STERRIN. 


Supreme Court of New Hampshire. 
ough. June 24, 1916. 


Hillsbor- 


98 Atl. 482. 


A statute requiring one licensed to operate an 
automobile on a highway to give his name and 
address where he is guilty of a criminal viola- 
tion in injuring another on the highway is 
not unconstitutional, such operation being sub- 
ject to such restrictions as the legislature may 
impose. 


Indictment for violating Laws 1911, c. 133, 
§ 20. Trial by jury. Verdict, guilty. The evi- 
dence for the state tended to prove that upon 
November 22, 1915, the respondent was operat- 


ing a motor truck, and shortly before 6 o’clock 


in the afternoon he had occasion to enter a 
driveway leading off from Oak street, in the 
city of Manchester. As he drove the truck 
across the sidewalk, it struck and injured one 
Emma L. Sutcliffe, who was rendered immedi- 
ately unconscious by the collision. The respond- 
ent did not give the information specified in the 
statute to any person but drove the truck away. 
When he was later charged with responsibility 
for the accident, he at first denied it, but finally 
admitted that it was his machine which in- 
jured Mrs. Sutcliffe. At the close of the state’s 
evidence, the defendant moved that he be dis- 
charged upon the following grounds: (1) That 
there was no evidence that the statute had 
been violated; (2) that the statute was un- 
constitutional in that it was designed to compel 
a person to furnish evidence against himself. 
The motion was denied, and the defendant ex- 
cepted. The defendant testified that after his 
truck struck Mrs. Sutcliffe he stopped it and 





returned to the place where she was lying; that 
there was no other pérson in sight, and Mrs. 


Sutcliffe appeared to be dead; that he then 
became panic-stricken and drove away. At the 
close of all the evidence the defendant renewed 
his motion to be discharged upon the grounds 
above set forth. This motion was denied, and 
the defendant excepted. He also excepted to 
the charge as given. 


PEASLEE, J. The defendant was convicted 
of violating one of the conditions upon which 
his license to operate an automobile upon the 
public highways was granted. He now claims 
that upon the facts shown it could not be found 
that there was such violation, because the con- 
dition does not apply to one in his situation. 
The statute in question reads as follows: 


“Any person operating a motor vehicle, know- 
ing that injury has been caused to a person, 
shall forthwith bring his motor vehicle to a 
stop, return to the scene of the accident, give 
to any proper person demanding the same his 
name and address, the number of the driver’s 
license, the registration number of the motor 
vehicle, and the name and address of each oc- 
cupant thereof.” Laws 1911, c. 133, § 20. 


It is argued that because in the present case 
the person injured was unconscious, and no oth- 
er person was present, therefore the defendant 
was at liberty to at once leave the scene of 
the accident, without waiting for the arrival 
of anyone who might demand the information 
described in the statute. It is apparent that 
the legislature could not have intended to make 
it easier for the operator of a car to escape 
detection in case of severe injury like the one 
here inflicted than where the injury was 
trifling. The object was to secure informa- 
tion in cases where identification might be 
difficult if the statute was not observed. Nor 
is it true that this intent is not fairly expressed 
by the language used. The statute means 
that the person causing the injury must re- 
turn to the place of the accident and there re- 
main for a sufficient time to give “proper per- 
sons” a reasonable opportunity to demand of 
him the information which the statute re- 
quires that he should give upon such demand. 
It is manifest that what conduct will or will 
not amount to a compliance with this obli- 
gation must vary with the varying circum- 
stances of the individual cases. If there could 
be a case where it was evident that no person 
who could make the demand was likely to 
appear, and therefore, the operator of the car 
could be excused for not waiting for such ap- 
pearance, the situation in this case was not one 
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to warrant any such conclusion. The place 
where the collision occurred was a city street, 
and the time shortly before six o’clock in the 
afternoon. There was every reason to believe 
that someone would shortly appear to whom 
the required information could be given if de- 
manded. It was not even shown that the de- 
fendant went away because he thought there 
was not likely to be an opportunity to give in- 
formation. On the contrary, his own testi- 
mony establishes the fact that he left to avoid 
being identified as the person responsible for 
what had occurred. The evidence, if believed, 
proved that the statute had been violated, and 
the case was properly submitted to the jury. 

The defendant also claims that the statute 
is unconstitutional, in that it requires him to 
furnish evidence which might be used against 
him in a criminal proceeding. Bill of Rights, 
art. 15. The same question has been raised 
in other states, and in each the conclusion has 
been reached that the statute is valid. People 
v. Rosenheimer, 209 N. Y. 115, 102 N. E. 530, 
46 L. R. A. (N. S.) 977, Ann. Cas. 1915A, 161; 
Ex parte Kneedler, 243 Mo. 632, 147 S. W. 983, 
40 L. R. A. (N. S.) 622, Ann. Cas. 1913C, 923; 
People v. Diller, 24 Cal. App. 799, 142 Pac. 797. 
In each of these cases it is pointed out that 
the operation of an automobile upon the public 
highways is not a right, but only a privilege 
which the state may grant or withhold at pleas- 
ure (Commonwealth v. Kingsbury, 199 Mass. 
542, 85 N. E. 848, L. R. A. 1915E, 264, 127 Am. 
St. Rep. 513), and that what the state may 
withhold it may grant upon condition. One 
condition imposed is that the operator must, 
in case of accident, furnish the demanded in- 
formation. This condition is binding upon all 
who accept the privilege. 


“The statute confers a privilege which the 
citizen is at liberty to accept by becoming a 
licensee, or not, as he pleases. Having accept- 
ed the privilege, he cannot object to any con- 
ditions which have been attached thereto by a 
grantor with power to entirely withhold the 
privilege.” State v. Corron, 73 N. H. 434, 445, 62 
Atl. 1044, 1045 (6 Ann. Cas. 486). 

The right or immunity of refusing to give 
incriminating evidence is one that can be 
waived, and when it has been, the party may 
be compelled to furnish the evidence as any 
other person might. 


“By consenting to be a witness in his own 
behalf, under the statute, the accused subjected 
himself to the same rules, and was called upon 
to submit to the same tests, which could by 
law be applied to the other witnesses; in other 





words, if he availed himself of the privilege of 
the act, he assumed the burdens necessarily in- 
cident to the position. The prohibition in the 
Constitution is against compelling an accused 
person to become a witness against himself. 
If he consents to become a witness in the case 
voluntarily, and without any compulsion, it 
would seem to follow that he occupies, for the 
time being, the position of a witness, with all 
its rights and privileges, and subject to all its 
duties and obligations. If he gives evidence 
which bears against himself, it results from 
his voluntary act of» becoming a witness, and 
not from compulsion. His own act was the pri- 
mary cause, and if that was voluntary, he has 
no reason to complain.” State v. Ober, 52 N. H. 
459, 463, 13 Am. Rep. 88; State v. Danforth, 
73 N. H. 215, 60 Atl. 839, 111 Am. St. Rep. 600, 
6 Ann. Cas. 557. 


The general exception “to the charge as 
given” presents no question for the considera- 
tion of this court. Edgerly v. Railroad, 67 N. 
H. 312, 317, 36 Atl. 558, and cases cited. 

Exceptions overruled. All concurred. 


Note.—Regulation or Exclusion of Automobile 
from Highways as a New Invention—In Com. 
v. Kingsbury 199 Mass. 542, 85 N. E. 848, L. R. 
A. I915E, 264, 127 Am. St. Rep. 513, referred to 
in the instant case, it is said: “Automobiles are 
vehicles of great speed and power, whose appear- 
ance is frightful to most horses that are unac- 
customed to them. The use of them introduces 
a new element of danger to ordinary travelers 
on the highways as well as to those riding in 
automobiles. . . . It is the duty of the legisla- 
ture, in the exercise of the police power, to con- 
sider the risks that arise from new inventions 
applying the forces of nature in previously un- 
known ways. The general principle is too fa- 
miliar to need discussion. It has been applied to 
automobiles in different states with the approval 
of the courts.” 


This case was decided in 1908 and the instant 
case decided in June of 1916, cites it as authority 
for the principle that to operate “an automobile 
upon the public highways is not a right, but only 
a privilege which the state may grant or with- 
hold at pleasure.” How long is that principle to 
continue to exist? 


In 1913, New York Court of Appeals ruled 
as the instant case does upon the ground that the 
operation of automobiles on a public highway 
was not a right but a privilege and any condition 
the state saw fit to impose on the exercise of such 
privilege could be imposed. It was said: “Doubt-. 
less the legislature could not prevent citizens 
from using the highways in the ordinary man- 
ner, nor would the mere fact that the machine 
used for the movement of persons or things 
along the highway was novel justify its exclu- 
sion. But the right to use the highway by any 
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person must be exercised in a mode consistent 
with the equal rights of others to use the high- 
way. That the motor vehicle on account of its 
size and weight, of its great power and of the 
great speed which it is capable of attaining, cre- 
ates, unless managed by careful and competent 
operators, a most serious danger * * * is too 
clearly a matter of common knowledge to justify 
discussion. The fatalities caused by them are so 
numerous as to permit the legislature, if it deem- 
ed it wise, to wholly forbid their use.” People 
v. Rosenheimer, 209 N. Y. 115, 102 N. E. 530, 46 
L. R. A. (N. S.) 977. In this case it is per- 
ceived that novelty in a machine on a highway is 
not of itself sufficient to bar it from use, but the 
test is whether a use by one is dangerous to 
others on the highway. Under this it might be 
required that a child or a woman should not be 
allowed to drive a span of horses on the high- 
way, because they might not be considered at all 
times under control. Or distinction might be 
made between electric and gasoline automobiles, 
if one could be thought less dangerous than the 
other, or less capable of being so made. 


In Ex parte Cardinal (Cal.), 150 Pac. 348, L. 
R. A. 1915F, 850, P. U. R. 1915E, 282, the ques- 
tion was of excluding a jitney, an automobile 
holding itself out to charge fares, it was said: “It 
is a matter of common knowledge * * * that the 
comparatively recent introduction of the jitney 
* * * has made clearly apparent the necessity of 
some special regulations in order to reasonably 
provide for the comfort and safety of the pub- 
lic.” Here there is approximately the idea already 
expressed, viz.: comfort and safety of the pub- 
lic. 


In Memphis v. Tennessee (Tenn.), 179 S. W. 
631, P. U. R. 1916A, 825, L. R. A. 1916B, 1151, 
the theory of safety of the public from jitneys as 
compared with taxicabs was held to justify the 
classification of the former as subject to license 
and regulation though the latter be not so re- 
quired. See also P. S. Com. v. Booth, 156 N. 
Y. Supp. 140, P. U. R. 1916A, 955, for the same 
distinction based on the same theory. In this 
case it was said: “The jitney by moving rapidly 
from place to place upon either side of the 
street in picking up passengers in competition 
with street cars or other jitneys, presents a men- 
ace to its passengers and the people upon the 
street, which is greater than that from the ordi- 
nary cab or vehicle.” 


In conclusion it is to be said that it seems true, 
that anyone, whether for pleasure or business, 
who uses a vehicle on the street which brings 
particular danger to other rightful users, may be 
subject to license, whether his vehicle is a new 
method of using a street or not. As these new 
methods may be distinguished as among them- 
selves, it follows that old vehicles may be dis- 
tinguished. It does not seem, that a common 
carrier on the highway may be licensed simply 
for the reason that he there carries on a busi- 
ness, but, if it makes or tends to make him carry 
on business in a way that increases danger to 
others, then he may be required to take out a 
license. Cc. 





CORRESPONDENCE. 





PROPOSED CHANGES IN THE JUDICIAL 
AND OTHER SECTIONS OF AMERICAN 
BAR ASSOCIATION. 





Editor, Central Law Journal; 


While I have noted with interest the addi- 
tion of the judicial section to American Bar 
Association in 1913, through the vigorous ad- 
vocacy of Mr. Thomas W. Shelton, of Virginia, 
I have wondered why the action taken has not 
been both more general and systematic. In 
1909, Hon. F. W. Lehmann, then President of 
American Bar Association, acknowledging re- 
ceipt from me of a copy of suggestions (asked 
for by Judge Freemont Wood, who was plan- 
ning to represent Idaho at the conference on 
Uniform Laws), in which I advocated creation 
of Judicial Sections, for Federal Judges, State 
Supreme Court Judges, “Nisi Prius” Judges, 
and for the Attorneys General of States and of 
the United States, each of those to be separate, 
said: “Your suggestions are“ excellent and if 
acted upon, will serve to increase the interest 
in and the utility of the Bar Association.” 


I would still urge, separation of the sections, 
as well as additional ones, for “Nisi Prius’ 
Judges and Federal and State Attorneys Gen- 
eral (including County and District Attor- 
neys) and the following in addition: (1) Pro- 
bate Judges. (2) Justices of the Peace and 
Police Magistrates. (3) City Attorneys and 
Corporation Counsel. (4) Judges of Children’s 
Courts. (5 Public Utility Commissioners, in- 
cluding Inter-State Commerce Commissioners, 
and Federal Trade Commissioners. Then we 
would have an annual tribunal for hearing by 
experts of every possible matter affecting the 
profession. This would encourage remedial ef- 
fort and would, as Mr. Lehmann said, “increase 
the interest in and utility of the Bar Associa- 
tion.” 


Experts having enthusiasm in those specific 
lines, finding an opportunity for action that 
would count, would come forward in increas- 
ing numbers. In large cities are justices of 
the peace and police magistrates who could do 
much for the efficiency of those courts, which 
have been much neglected. 


Very truly yours, 
James E. Bass, 
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BOOK REVIEWS. 





CLARK ON CORPORATIONS, 
THIRD EDITION. 





The first edition of this work appeared in 
1897 and it became immediately quite an ac- 
ceptable contribution to legal bibliography. It 
is one of Hornbook Series. The purpose of 
the author was to reflect the cases cited in the 
text, all of these being selected with care and 
discrimination. The third edition is under re- 
vision of Prof. I. Maurice Wormser of Ford- 
ham University Law School, who has enlarged 
the notes, brought the authorities down to date 
and added new chapters, making a more com- 
plete work than formerly. The treatment of 
this subject embraces not only consideration of 
corporations as legal entities, but also the 
rights of stockholders as against corporations 
and among themselves, the duties and liabilities 
they come under to creditors of corporations of 
which they are stockholders. There also is dis- 
cussed foreign corporations and their status 
and State visitorial power thereover. This book 
covers some 900 pages, with excellent typogra- 
phy, paper and buckram binding and comes 
from the bookhouse of West Publishing Co. 
St. Paul, 1916. 





GARDNER ON WILLS, SECOND EDITION. 





The first edition of this handbook of The 
Law of Wills is by Mr. George E. Gardner, 
Professor of Law in Boston University School 
of Law, and the second edition is by Mr. Wal- 
ter T. Dunmore, Professor of Law in Western 
Reserve University Law School. 

The aim of the author has been to produce 
a work of service to practitioners and his book 
carries a careful study of the leading cases 
on the subject of wills. The second edition 
aims primarily at the consideration of cases 
as intervening the date of the appearance of 
the 1st edition in 1903 and of its successor, the 
2nd edition. 

The work is well conceived, logically ar- 
ranged, and its text well expressed and but- 
tressed with abundant authority. It is broad 
in its scope and the treatment shows that there 
has been painstaking and intelligent considera- 
tion of the subject from every aspect. It is a 
most handy book for the practitioner and 
worthy of careful perusal by the student. 

It is of the Hornbook Series, coming from 
West Publishing Co., St. Paul, 1916, and in the 
excellent style in which they appear. 








HUMOR OF THE LAW. 





While campaigning in his home state, a West- 
ern politician was once inveigled into visiting 
the public schools of a town where he was billed 
to speak. 

In one of the lower grades an ambitious teach- 
er called upen a youthful orator to entertain 
the distinguished visitor with an exhibition of 
amateur oratory. The selection attempted was 
Byron’s “Battle of Waterloo.” Just as the boy 
reached the end of the first verse the politician 
gave vent to a violent sneeze. 

“But, hush! hark!” declaimed the youngster; 
“a deep sound strikes like a rising knell! Did 
ye hear it?” 

Everybody laughed, and a moment later the 
second sneeze—which the politician was vainly 
striving to hold back—came with increased 
violence. 

“But, hark!” bawled the boy, “that heavy 
sound breaks in once more, 

“And nearer, dearer, deadlier than before! 

“Arm! Arm! It is the cannon’s opening 


roar!” 
This was too much, and the laugh that broke 


from the party swelled to a roar when the poli- 
tician chuckled: 

Put up your weapons, children; I won’t shoot 
any more.’—New York Times. 





“Aren’t you going to answer my question?” 
asked the lawyer severely. 

“Yis, sah! Yis, sah! I don’t wants no fuss.” 

“What was my question?” 

“You wanted to know which way de mule 
went when you says ‘Gee-Haw.’” 

“What way does it go when you say ‘Gee- 
Haw?” 

“Bof ways.” 

“Up and down, or east and west?” satirically 
observed the examiner. 

“Yis, sah; when you says ‘Gee’ hit goes over 
to dat side, and when you says ‘Haw’ hit goes 
to t’other side. Dat’s all hit knows. You con- 
verse wid a mule in the pit same as you does 
outside, plowin’ corn.” 

“How long you known that mule, Jimps?” 

“Ever since hit was a baby.” 

“What’s its name?” 

“ ‘Mouse.’ ” 

“How’d you happen to call it that?” 

“*Cause hit ain’t big enough to call hit ‘Rat.’” 

“All right, Jimps, you can ‘Gee-Haw.’” 

“Thank you, sah,” said the negro, leaving the 
stand. “If you wants any more hallucination 
on pints about minin’ I’ll come back.”—National 
Corporation Reporter. 
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1. Arbitration and Award — Supplemental 
Award.—Where three arbitrators returned an 
award, they exhausted their authority, and two 
of them could not thereafter make and return 
a supplemental award, and it was error to 
make such supplemental award the judgment 
of the court.—Hightower v. Georgia Fertilizer 
& Oil Co., Ga. 89 S. E. 827. 


2. Attorney and Client—Burden of Proof.— 
A bond in any civil action ey as surety by 
a licensed attorney employed as counselor in 
the case in which it is given is void, but be- 
fore it is found void those facts must be plead- 
ed and proved.—Peck v. Curlee Clothing Co., 
Okla., 159 Pac. 905. 


3.——Confidential Relation—The remedy ofa 
client for the disclosure by his attorney of in- 
formation imparted to him in confidence, to the 
client’s injury, is by an action at law for dam- 
ages.—Universal Sav. Corp. v. Morris Plan Co. of 
New York, U. S. D. C., 234 Fed. 382. 


4. Bankruptey—Collateral Attack.—A judg- 
ment of a federal district court adjudicating 
a corporation to be a bankrupt cannot be col- 
laterally attacked by showing that the corpora- 
tion was ee a organized.—Chappell  v. 
Lowe, Ga., 89 S. E. 777. 


Ae atresia ie offer of composition, 
approved by 98 per cent of the creditors in num- 
ber and amount, will, where the estate had 
been dragged out for many years and assets 
wasted, be confirmed; it being for the wowed 
of creditors.—In re Soloway & Katz, U. 8. C. 
A., 234 Fed. 67. 


6.——Creditor.—The possibility of selling 
land to better advantage through receiver in 
bankruptcy does not require judgment creditor 
to surrender property to receiver, depriving him 








of right of collecting debt through a of sher- 
iff.—Harvard v. Davis, Ga., 89 S. E. 740. 


7.——Estoppel.—Where the siemnd bankrupt 
and a creditor resisted an involuntary petition, 
because a petitioning creditor’s claim was _ in- 
valid and not provable, but later consented to 
the adjudication, held, that the trustee was not 
estopped from contesting the claim on behalf 
of all, or any noncontesting creditors.—In re 
ee Engine Co., U. S. C. C. A., 234 Fed. 


§8.—Judgment.—The reduction of an alleged 
debt to judgment in a state court before bank- 
ruptcy does not exempt it from attack by or on 
behalf of creditors who would be injuriously 
affected by its allowance.—In re Continental 
Engine Co., U. S. C. C. A, 234 Fed. 58. 


9. Local Law.—In determining whether 
title to chattels passed to bankrupt, or remained 
in seller, state law governs.—In re Farmers’ 
Dairy Ass'n, U. S. D. C., 234 Fed. 118. 


10 Perjury*-A bankrupt who commits 
perjury in a bankruptcy proceeding not his own 
must under Bankr. Act, §§ 14b, 29a, be denied 
—ae re Lesser, U. S. C. C. A., 234 

ed. 


11. Practice.—Under Bankr. Act. July 1, 
1898, § 8, cl. a, held, that trustee in bankruptcy 
of mortgagor was only person entitled to ap- 
peal from decree denying vacation of sale of 
premises on execution in scire facias sur mort- 
gage despite the mortgagor’s death—Home 
an F ~ yd & Loan Ass’n v. Peterman, Pa., 

1 


12. Preference.—Where, with intent to pre- 
fer a creditor, a bankrupt confessed judgment, 
the act falls within Bankr. Act, 3a (2); but, 
if there was no intention to effect a prefer- 
ence, it falls within section 3a (3).—In re Mus- 
grove Mining Co., U. S. D. C., 234 Fed. 99. 


13. Wages.—The provisions of Bankruptcy 
Act, § 64, subd. 4, giving priority to wages due 
workmen which have been earned within three 
months of date of commencement of proceed- 
ings, relates to distribution of assets coming 
into hands of trustee, and not to moneys as- 
signed before bankruptcy occurred.—Riverside 
Contracting Co. v. Bag? of New York, N. Y., 113 
N. E. 564. 218 N. Y. 596. 


14. Waiver.—Failure of appellants to move 
to quash service, or except thereto, held waiver 
of any right to ‘object that being nonresidents, 
and the property, the surrender of which was 
sought, being in other states, there could be no 
summary order of surrender by bankruptcy 
court.—Alco Film Corp. v. Alco Film Service of 
Minnesota, U. S. C. C. A., 234 Fed. 55. 

15. ‘Bills and Notes—Burden of Proof.—Where 
one liable on a negotiable note makes pay- 
ment to a person other than the then holder, 
he has the burden of showing that such per- 
son was the holder’s ostensible or actual agent, 
or facts creating an estoppel in pais as ageinet 
— holder.—Beck v. Spiegler, S. D., 159 N. W. 
134. 




















16. Banks and Banking—Collection.—Plain- 
tiff bank, which received a check from defend- 
ant for collection that was first paid by the 
drawee bank under arrangement that, if not 
good, plaintiff should make restitution, held, 
the check being worthless, entitled to reim- 
bursement from defendant. —Seaboard Nat. Bank 
v. Central Trust & Savings Co., Pa., 98 Atl. 607. 

17. Delivery.—Where the maker’s presi- 
dent signed and handed a note to the payee as 
evidence of a commission he was to receive, 
with the understanding that it was not to be 
effective until signed by the maker's treasurer, 
éld, there was no ag tag —In re Continental 
Engine Co., U. S. C. C. A., 234 Fed. 58. 


18. Building and gto Associations—Mort- 
gagor.—In foreclosure of mortgage held by 
building association, mortgagor is not entitled 
to set off value of share of stock held by him 
in association, unless there is agreement to that 
effect—Home Buyers’ Building & Loan Ass’n 
v. Peterman, Pa., 98 Atl. 619. 

19. Carriers of Goods—Agency.—aA local sta- 
a agent has no power to bind his company 

7S contract to transport goods from places 
distant from such station, nor has such agent 
authority to assume liability for acts of pre- 
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ceding carriers.—Knapp v. annanoeste, St. P. 
«& S. 8s. M. Ry. Co., N. D., 159 N. W. 81 

20. Apparent Title—That a common car- 
rier received goods from a purchaser who was 
the apparent owner is no defense as against 
the true owner, where, while in possession of 
the property, it received notice from the true 
owner of his title and a demand for delivery 
was made.—Ocean S. 8S. Co. v. Southern States 
Naval Stores Co., Ga., 89 S. E. 838. 

21. Connecting Carriers.—While, under the 
Carmack Amendment to the interstate Com- 
merce Act, a carrier receiving goods for inter- 
state shipment is liable for toss or injury oc- 
curring beyond its lines, a carrier is not tiable 
for loss or injury to goods occurring before 
they reach its line.—Knapp v. oo St. 
PP. & S. S. M. Ry. Co., N. wv., 169 N. W. 381 

22. Elkins Law.—Under Interstate Com- 
merce Act, § 6, as amended by June 29, 1906, 
and section 10, and the Wikins Law, indictment 
cnarging that carrier which owned majority of 
shares of two other carriers made payment to 
shipper over the lines of the other two carriers 
as rebate, Which was knowingly made and re- 
ceivea, held to charge offense.—United States 
v. Cleveland, C., C. & St. L. Ry. Co., U. S. D. 
C., 234 ed. 178. 

23. Furnishing Cars. — Where railroad 
company is accustomed to receive lumber re- 
quiring cars 40 feet in length for transporta- 
uon, or holds itself out as a carrier for such 
purpose, it is bound to turnish cars tor such 
sumver.—VWaaley pouthern Ky. Co. v. nent « 
vowns, Ga., 89 S. E. 766. 

24. Switching Charges.—On allegation in 
suit to recover ot railway sum paid py plaintiff 
as switching charges trom his gravel pit to 
another railway, wnich derendant failed .o ab- 
sorp, 1t would not be presumed that defendant 
absorbed a greater amount of charges tor com- 
peling gravel pits.—Whnite Kock Gravel & Sand 
Co. v. international & G. N. Ry. Co., Tex., 188 
Ss. W. 2380. 

25. Warehouseman.—Where a_ delivering 
carrier stored cotton seed cake in a leaky ware- 
house pending arrival of vessel, and did not 
provect it from moisture, so tnat it Was injured, 
neld, that carrier was negligent in performing 
its auties as warehouseman.—Coate Bros. v. New 
Urleans ‘Terminal Co., La., 72 So. 678. 

26. Carriers of Live Stoek—Waiver.—Waiver 
being tounded largely upon the doctrine of 
estoppel, 1t would require a finding, in an ac- 
tron to recover damages for injuries to a ship- 
ment of cattle, that the conauct of defendants 
reiled upon as a waiver must have misied piain- 
uff ana prevented him trom giving the notice 
required by the contract of shipment.—linter- 
navuional & G. N. R. Co. v. Hudson, Tex., 188 8B. 
W. 277. 

27. Carriers of Passengers—Freight Train.— 
One on a treight train with the knowledge and 
consent of the agents in charge is not a tres- 
passer, though there in violation of the rules of 
the company, and the company owes him the 
auty of care.—Chicago, R. l. & P. Ry. Co. v. 
Snadid, Okla., 159 Pac. 913. 

28. Commerce—Employe.—A brakeman, in- 
jured unioading a barrel from an interstate 
train shipped trom a toreign state, was injured 
in interstate commerce.—wWestern Ky. of Ala- 
bama v. Mays, Ala., 72 So. 641. 


29. Employe.—A member of a train crew 
heid, when injured, not employed in interstate 
commerce, within Federal kmployers’ Liabii- 
Act; the crew not having been called for service, 
but for their own convenience being in thei 
caboose while being moved by a local trans- 
Sear v. Bishop, U. S. C. C. A, 234 


























30. Exports.—The Income Tax Law, in so 
far as it imposes taxes upon income resulting 
trom exportation or goods and saie in foreign 
countries, is not invalid as imposing a tax on 
exports.—Wm. E. Peck & Co. v. Lowe, U. S. D. 
C., 234 Fed, 125. 

31. Interstate Carrier.—Within the Federal 
Employers’ Liability Act, a railroad lying wholly 
Witnin a state, wnich formed a link petween 
interstate lines and indiscriminately carried in- 
terstate eon, is an interstate carrier.— 
Chicago, K. Ry. Co. v. Kindlesparker, U. 

sc. & A, 284 Fed. 1. 








32. Leasing Machines.—A large corpora- 
tion, which leases machines for use throughout 
the United States, is engaged in interstate com- 
merce, and its lease contracts are proper sub- 
jects of congressional regulation.—United States 
am Shoe Machinery Co., U. S. D. C., 234 

e 7 


33.——-State Regulation—The states may 
make reasonable regulations affecting interstate 
carriers, and an order directing an interstate 
carrier to attach to its trains Pullman cars to 
furnish facilities between two cities within the 
state is not necessarily an interference with in- 
terstate commerce.—Chesapeake & O. Ry. Co. v. 
= Service Commission, W. Va., 89 5S. E. 
844, 








34. State Regulation.—Enforcement of a 
state law or regulation, which renders it im- 
possible to conduct at a fair profit the busi- 
ness of a company engaged in piping natural 
gas into the state for sale, held an unconstitu- 
tional interference with interstate commerce.— 
Landon v. Public Utilities Commission of Kan- 
sas, U. S. D. C., 234 Fed. 152. 

35. Constitutional Law—Due Process of Law. 
—Laws 1911, c. 224, § 45, as to tax sales of 
school land, is unconstitutional and void as de- 
priving original contract holders of land with- 
out due process of law, in that it provides for 
issuance of patent on presentation of tax deed 
fair on its tace, though notice to redeem may 
not have been given.—Caldwell v. Pierson, S. D., 
159 N. W. 124 


36. Due Process of Law.—Enforced connec- 
tion of telephone exchanges is not invalid as a 
taking of property without due process of law.— 
City of Milbank v. Dakota Central Telephone 
Co., &. D., 159 N. W. 99. 

37.——Statutes.—A federal statute will not 
be declared void by the courts, unless it appears 
beyond a reasonable doubt that it is not with- 
in the constitutional powers of Congress.— 
ew States v. United Shoe Machinery Co., U 

S. D. C., 234 Fed. 127. 


38. Contempt — Criminal Contempts. —Only 
that court in which a contempt is committed or 
whose order or authority is defied can punish the 
contempt, and for the purpose of punishing 
criminal contempts civil courts have jurisdic- 
tion.—Smith vy. State, Okla., 159 Pac. 941. 

39. Corporations — Certificate of Stock. — A 
certificate for the stock of a corporation is 
only the evidence of the ownership thereof, and 
merely constitutes proof of property which may 
exist without it—Majors v. Girdner, Cal., 159 
Pac. 826. 

40. Liens on Stock.—Where a corporation 
reserved a lien on shares of stock for all claims 
due the corporation from the shareholders, the 
lien is not destroyed because limitations have 
run against enforcement of the claims due from 
the shareholders.—United Cigarette Mach. Co. v. 
Brown, Va., 89 S. E. 850. 


41. Damages—Prospective Profits.—Prospec- 
tive profits, proximately resulting from a breach 
of contract, are recoverable in an action for 
damages, where the amount is not contingent 
and speculative—Muskogee Co. v. Yahola Sand 
Co., Okla., 159 Pac. 898. 


42. Punitive—Allowance of punitive dam- 
ages cannot be directed as matter of law, but 
is in all cases a matter for the jury. —Hodges 
v. Hall, N. C., 89 S. E. 

43. Drains — Diversion ‘ot Water. — Where 
commissioners of drainage district divert wat- 
ers onto land of lower proprietor, they are, the 
act being illegal, individually liable, ane 
they did not act maliciously or in bad faith.— 
a a Board of. Drainage Com’rs, N: C., 89 
. EB 


44. Easements—Claim of Right.—Use of a 
well-known route continuously as a private 
right of way without objection for more than 
20 years held to indicate to owners of servient 
estate that use was exercised under a claim 
of right—Muncy v. Updyke, Va., 89 S. E. 884. 

45. Plats—One who plats property upon 
which streets have been laid out, and who sells 
property with reference thereto, cannot, by any 
act of his own, defeat the right of his vendee 
to use the platted streets for the purposes in- 
Se Buren v. Trumbull, Wash., 159 

ac. 1. 
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46. Eminent Domain — Redemption.—Where 
land was sold on execution against one claim- 
ing to have an interest in the land, but having 
none in fact, and the execution purchaser there- 
after paid sewer assessments and had _ the 
amount thereof included in the redemption 
charge, such execution debtor by redeeming and 
paying the assessment was not entitled to re- 
cover the amount thereof in condemnation pro- 
ceedings by the city against him and the actual 
owner of the property.—Johnson v. City of Los 
Angeles, Cal., 159 Pac. 873. 


47. Estoppel—vVerified Plea—In an _ action 
against an indorser, the defendant could not 
prove failure of consideration contradictory to 
his verified plea in the cause averring that he 
was an original joint contractor with the mak- 
ers.—Colley v. Summers Parrott Hardware Co., 
Va., 89 S. E. 906. 


. Executors and Administrators—Direction 
oe Will.—Where under will ordinary duties of 
executors to turn estate into money were coup- 
led with direction to take, invest, and care for 
estate, trust duties of executors not being sepa- 
rate and distinct from their functions as execu- 
tors, the executors were not entitled to double 
commissions on their payment to themselves as 
trutees of balance of proceeds of property in 
their hands as executors.—In re Ziegler, N. Y., 
113 N. E. 553, 218 N. Y. 544. 

49. Joint Legacy.—Where a joint demon- 
strative legacy of $1,000 to testator’s wife’s sis- 
ter and her daughter had been wrongfully over- 
paid by more than $1,000, the amount of such 
overpayment should be treated as still in the 
hands of the executors, to be ——T for by 
a .—In re Hawgood’s Estate, S. D., N. ‘W. 

50. Fraudulent Conveyances—Creditors De- 
fined.—“Creditors” does not have a narrow or 
technical interpretation in the statutes of fraud- 
ulent conveyances, but includes all persons who 
have claims, demands, suits, or interests and 
who may be hindered, delayed, or defrauded by 
een een v. Shaddix, Ala., 72 

‘. 





51. Habeas Corpus—Review of Judgment.— 
As the circuit court has jurisdiction to decide 
that the offense of embezzlement committed on 
one date is different from that committed the 
day before, its order, sustaining a demurrer to 
a plea of autrefois acquit, cannot be reviewed 
= — corpus.—Ex parte Clarkson, Fla., 72 
0. 675. 


52. Husband and Wife—Contracts.—Where it 
was sought to hold a wife for purchase price of 
fertilizer bought by her husband, the question 
being whether he was her agent, submission of 
question whether plaintiff had reasonable 
grounds to believe that husband was acting as 
wife’s agent was not proper.—Blackstone v. 
Widincamp, Ga., 89 S. E. 7465. 

53. Infants—Disaffirmance.—An infant desir- 
ing to avoid a contract must signify his desire 
and intent to do so, not only by refraining from 
any act of affirmance, but by performing some 
positive act of disaffirmance which indicates his 
Sy eaipemaes v. Callaghan, N. D., 159 N. W. 


64. Injunetion—Pendente Lite-——Where part 
of building, ultimately intended for residence of 
sheriff, and a jail, was temporarily used by oth- 
er county officials, the sheriff who in ejectment 
was denied possession of entire building is, 
peatins suit by county to pormonsety enjoin 

im from excluding other officials from records 
kept in the building, properly enjoined pend- 
ing trial.—Lincoln County v. Curtis, Minn., 159 
N. W 9. 

55. Insurance—tIntent.—In Acts 1901, c. 141, 
§ 1, as to penalties for refusing to pay a loss, 
the words “not in good faith” are antithetical to 
“in good faith,” and imply a lack of good or 
moral intent as the motive for refusal to pay 
the loss.—Silliman v. International Life Ins. Co., 
Tenn., 188 S. W. 273. 


56. Parties to Action—An _ insurer of 
freight, advanced by a charterer, for which the 
premium was paid by the shipowner, held not 
entitled to recover from the shipowner the 
amount paid on a oar —Fireman’s Fund Ins. Co. 
v. Globe Nav. Co., U. S. C. C. A., 234 Fed. 273. 

&7.——State + Tig —Acts 1906, p. 107, re- 
lating to the manner of issuing insurance poli- 








cies, is not applicable to a suit brought by one 
or more policy holders to establish the liability 
of other policy holders to pay assessments and 
to compel them to contribute to losses sustained 
by complainants.—Alma Gin & Milling Co. v. 
Peeples, Ga., 89 S. E. 820. 


58. Intoxicating Liquors—Nuisance.—District 
courts have jurisdiction of injunction proceed- 
ings to abate as a nuisance places where persons 
congregate for the purpose of drinking.—Smith 
v. State, Okla., 159 Pac. 941. 


59. Possession as Evidence.—Proof of 
possession of large quantities of intoxicating li- 
quors and of a federal retail liquor license is, 
in absence of a reasonable explanation, sufficient 
to warrant conviction for violation of prohibit- 
ory law.—Rhoads v. State, Okla., 159 Pac. 945. 

60. Landlord and Tenant — Freezing of 
Pipes.—Tenant on street floor of building hav- 
ing control of stopcocks attached to water pipe, 
and who failed to take any precaution against 
freezing of water in pipes, could not recover 
of landlord for damages from freezing and 
bursting of pipe on third fioor.—Hunter-Smith 
Co. v. Gibson, Va., 89 S. E. 886. 

61. Income Tax.—Under Federal Income 
Tax Law, II, E, requiring lessee to deduct 
sum sufficient to pay income tax on the rent, 
the lessee is liable for the rent tax under lease 
requiring him to pay all taxes in respect to rent, 
and cannot deduct it from the rent payable to 








lessor.—-Suter v. Jordan Marsh Co., Mass., 113 
N. ER 
62. cities a nder terms of lease of lot, 





tenant’s use of it for depositing sand, gravel, 
ete., from excavation on its adjoining lot, all 
of which was removed except a small amount, 
held not such waste as would authorize for- 
feiture of the lease.—Moore v. Twin City Ice & 
Cold Storage Co., Wash., 159 Pac. 779. 


63. Limitation of Aetiene—Acerual of Cause 
of Action.—Where defendant’s plant for extrac- 
tion of salts was constructed in 1895, as a per- 
manent plant, and any damage resulting from 
discharge of noxious matters into water course 
began with initial operation and was continuous 
and a permanent nuisance, complainant, having 
failed to sue for entire damage past and future 
within five years of time of accrual of cause, 
was barred by limitations.—Worley v. Mathie- 
son Alkali Works, Va., 89 S. E. 880. 

64. Delay.—A 10-year delay in suing for 
accounting for personalty of decedent, to which 
plaintiff was entitled as one of the heirs, will 
bar relief.—Slay v. George, Ga., 89 S. E. 830. 

65. Leotteries—Coupon Tickets—Under Re- 
visal 1905, § 3726, trade expansion campaign 
promoted by plaintiff to increase defendant’s 
sales of goods, etc., by means of tickets, cou- 
pons, prizes, etc., held illegal.—Brenard Mfg. 

o. v. W. Benjamin & Sons, N. C., 89 S. E. 797. 

66. Malicious Prosecution—Probable Cause.— 
In an action for malicious prosecution, where 
plaintiff’s evidence, while not always contra- 
dicting, might be taken satisfactorily to ex- 





plain, defendant’s incriminating evidence, a 
point that, if the jury believed defendant's evi- 
dence, it established probable cause, and _ the 


verdict must be for the defendant, was prop- 
erly refused.—Swartz v. Bortree, Pa., 98 Atl. 597. 

67. Mandamus—Election Official—A  candi- 
date’s rights arising under the primary election 
laws are such that recourse may be had to 
courts when violated, and mandamus may be 
awarded to compel officials to correctly count 
ballots.—State v. Haskell, Fla., 72 So. 651. 

68. Electors. — Electors of the state are 
persons interested in a referendum petition, so 
that they may apply for mandamus to compel 
action of the secretary of state on the a 
—Thompson v. Vaughan, Mich., 159 N. 65. 

69. Inspection of Corporate aiahia. —That 
relator seeking mandamus to enforce right of 
inspection of books of foreign corporation lo- 
cated in this state might have a remedy in the 
courts of the state of Maine, held not such an 
adequate legal remedy as to afford ground for 
quashing writ of mandamus.—State v. Lake Tor- 
pedo Boat Co., Conn., 98 Atl. 580. 

70.—Quo Warranto.—Under Rem. & Bal. 
Code, § 1035, fact that petitioner for order to 
compel prosecuting attorney to institute quo 
warranto proceedings against a banking cor- 
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poration was the attorney of other banks of 
which it was a potential competitor, held no 
ground for a denial of petition.—State v. Union 
Sav. Bank of Spokane, Wash., 159 Pac. 761. 


71. Remedy.—Where mandamus is sought 
to compel action on the part of a court, there 
must be a lack of an adequate remedy by ap- 
peal—Ketchum Coal Co. v. District Court of 
Carbon County, Utah, 159 Pac. 737. 


72. Remedy.—Mandamus, held to afford 
appropriate form of relief for illegal apportion- 
ment by commissioners of apportionment with 
duties defined by St. 1913, c. 835, § 390, especial- 
ly in view of section 502, expressly providing 
a ademas v. Brennan, Mass., 113 


73. Remedy at Law.—Where an owner 
whose property was damaged by regrading a 
street had an adequate remedy at law to recov- 
er damages, mandamus to compel the city to 
institute a condemnation proceeding to assess 
and pay the damage would not lie—State v. 
City of Spokane, Wash., 159 Pac. 805. 


74. Single Remedy.—Where several distinct 
ministerial duties are to be performed by dif- 
ferent persons or boards as means to an end, so 
as to preserve integrity or performance of en- 
tire duty, all may be joined in one writ of man- 
damus when no fundamental rules of law are 
violated.—State v. Haskell, Fla., 72 So. 651. 


75. Marriage—Holding Out.—Where a man 
having a living wife undivorced entered into a 
ceremonial marriage with another woman, who 
did not know of his first wife, and cohabited 
with her until and after the death of his first 
wife, the couple will be considered as married. 
—Smith v. Reed, Ga., 89 S. E. 815. 

76. Master and Servant—<Acts in Emergency. 
—In servant’s action under Federal Employers’ 
Liability Act as amended in 1910, though plain- 
tiff had choice of two ways of getting out of 
his car, his failure to select safest one does not 
prevent recovery for injuries resulting from se- 
lecting more dangerous one.—Macon D. & 5S. 
R. Co. v. Musgrove, Ga., 89 S. E. 767. 

77. Automobiles. — Where an adult son, 
after driving an automobile for his father, 
started to a garage, but took in friends for a 
ride, during which he negligently struck plain- 
tiff’s horse and injured plaintiff, the father was 
not liable on the ener of agency.—Cohen v. 
Meador, Va., 89 S. E. 876. 

78. Hours of Service Act.—The test for the 
period that railroad employes handling train 
orders may be kept en duty during the 24-hour 
period without violating the Hours of Service 
Act, is the time during which the office, station, 
or place where the employe works is kept open 
for the performance of such duties during the 
24-hour period, and is not the number or fre- 
quency of train orders that may be handled dur- 
ing a given period.—United States v. Illinois 
Cent. R. Co., U. S. D. C., 234 Fed. 433. 

79. Negligence.—Under Federal. Employers’ 
Liability Act, defendant is liable in damages for 
death of employe due in whole or in part to its 
negligence, and can only escape liability if there 
is no negligence on its part contributing to em- 
ploye’s death.—Going’s Adm’x v. Norfolk & W. 
Ry. Co., Va., 89 S. E. 914. 

80. Public Service Corporation.—Before 
public service corporation will be guilty of 
breach of duty in failing to issue service letter, 
request therefor must be made orally or in writ- 
ing, served personally or by mail on superin- 
tendent, manager, or contractor of the corpora- 
tion.—Chicago, R. I. & P. Ry. Co. v. Hall, Okla., 
159 Pac. 851. 

81. Respondeat Superior.—An employer is 
not liable for the acts of a superior servant in 
cursing or verbally abusing an inferior servant, 
where the abuse does not amount to an assault. 
ae | ibe & N. R. Co. v. Simpson, Ky., 188 S. 
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82. Warning.—One engaged to act as a de- 
tective in the yards of a terminal company is 
by reason of the inherent nature of his work 
warned of his danger, so that master need not 
give him further warning.—Lowry vv. Atlanta 
Joint Terminals, Ga., 89 S. E. 832. 

83. Workmen’s Compensation Act.—Injury 
to a life insurance agent from the overturning 











of an automobile while riding with a prospect- 
ive customer, at his invitation, to explain the 
policy, did not arise out of his employment, 
within the Workmen's Compensation Act.— 
gag BS Casualty Co. of America, Mass., 113 
aN. e ie. 


84. Mortgages — Crops Unharvested.—Crops 
that have matured, such as corn drawing no 
sustenance from the soil, though unharvested, 
at the time of the issuance of sheriff's mortgage 
foreclosure deed, do not pass to such purchaser, 
but belong to the mortgagor or the tenant, and 
may be harvested and retained by him.—Ketter- 
ing v. Barber, S. D., 159 N. W. 133. 


85. Foreclosure.—Demand for payment 
held unnecessary before suing to enforce mort- 
gage securing a note, the note and mortgage 
providing that on default in payment of install- 
ment of interest, holder might, without notice, 
enforce his option of declaring the whole debt 
due.—Ogilvie v. Union Cent. Life Ins. Co., Ky., 
188 S. W. 309. 


86. Mechanics’ Lien.—Where stockholder 
contracted with corporation to erect a house on 
one of its lots on conveyance to him, or to sell 
to a third party who should erect the house, and 
the third party erected the house and gave 
a mortgage to secure the conveyance to 
him, mechanics’ liens take priority over the 
mortgage.—Everest v. Gault Lumber Co., Okla., 
159 Pac. 910. 


87. Municipal Corporations—Public Improve- 
ment.—Under Lien Law, § 2, defining a “public 
improvement,” a contract between construction 
company and city for removal of ashes and ref- 
use, although ashes were dumped and used to 
fill in land, held not a contract for a _ public 
improvement.—Riverside Contracting Co. v. 
gg Og New York, N. Y., 113 N. E. 564, 218 N. 

. V9 

88. Voluntary Intoxication—Where one 
voluntarily. becomes intoxicated, and while in 
that condition negligently operates an automo- 
bile so as to cause injury to another, his intoxi- 
cation will not excuse his negligence.—Powell 
v. Berry, Ga., 89 S. E. 753 


89. Partnership—Confidence Between Part- 
ners.—A purchasing partner must exercise the 
utmost good faith, and disclose any informa- 
tion in his possession which may be called for, 
and disabuse the selling partner of any mis- 
apprehension upon which he may act to his det- 
riment.—Aronhime v. Levinson, Va., 89 S. E. 893. 


90. Prineipal and Agent—Implied Authority. 
—A wood boss or field manager of lumber com- 
pany has not by reason of his employment im- 
plied authority to enter into a contract for cut- 
ting of timber which might last for 20 years 
and involve many thousands of dollars.—Ches- 
oy v. Richmond Cedar Works, N. C., 89 S. E. 

91. Removal of Causes—Constitutional Law. 
—State constitution and laws, denying a foreign 
corporation doing -business in the state. the 
right to remove causes against it to the federal 
court under penalty of being denied the benefit 
of limitation of statutes, are invalid.—Quinette 
v. Pullman Co., U. S. C. C. A., 233 Fed. 980. 


92. Replevin—Directed Verdict.—In action to 
recover timber cut from land, the direction of a 
verdict for defendants is proper where the only 
evidence of plaintiff’s title was an executory 
contract for the sale of the land to him by one 
not shown in any way to have title—Foley v. 
Richter, Minn., 159 N. W. 129. 


93. Variance.—In an action to recover a 
certificate of corporate stock pledged with de- 
fendant by one who obtained the certificate 
from plaintiff's husband, her agent, held, that a 
variance between an averment that the pledgor 
was a trustee and proof that he wrongfully ob- 
tined ponengsies of the stock was immaterial.— 
State Nat. Bank v. Scales, Okla., 159 Pac. 925. 


94. Sales—Delivery—Where buyer failed to 
order from seller coal in quantities as contract- 
ed for, to be delivered oe ogy and thereafter 
demanded monthly deliveries in excess of the 
contract, and threatened suit for failure to de- 
liver, the seller was relieved from any obliga- 
tion to make further deliveries as for want of 
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proper order. —~Alwass. Bros. Coal Co. v. Royal 
Colliery Co., U. S. C. C. A., 234 Fed. 20. 


95. Implied Agreement.—One who has 
agreed to perform an act impliedly agrees to 
perform whatever is necessary; hence where a 
seller contracts to sell goods f. o. b. cars, he 
must procure the cars and load the goods there- 
on.—Culp v. Sandoval, N. Mex., 159 Pac. 956. 


96. Reasonable Time.—A contract to buy 
and sell personal property, silent as to its dura- 
tion, is terminable by either party after a rea- 
sonable time and upon reasonable notice.— 
Southern Pac. Co. v. Spring Valley Water Co., 
Cal., 159 Pac. 865. 

97. Statutes—Hours of Service.—The inter- 
pretation of the Hours of Service Act by the 
Interstate Commerce Commission, as to the 
meaning of the words “towers, offices, places 
and stations” and the phrase “continuously op- 
erated night and day,” though not controlling, 
is quite persuasive, entitled to weight, and may 
well be followed, unless it clearly appears from 
the plain language of the enactment to be er- 
roneous.—United States v. lllinois Cent. R. Co., 
U. S. D. C., 234 Fed. 433. 

98. Street Railroads—Contributory Negli- 
gence.—Driver of moving van who was struck 
by street car, held guilty of contributory negli- 
gence, where he did not see the car until it 
was almost upon him, though he could have 
seen it 700 feet away.—Dove v. Philadelphia 
Rapid Transit Co., Pa., 98 Atl. 618. 

99. Instructions.—In an action for dam- 
ages to an automobile by collision with a street 
car, an instruction that, if after the motorman 
discovered the perilous condition of the auto- 
mobile, he used all the means within his power 
to prevent the collision, then verdict will be for 
defendant was favorable to plaintiff—Adams 
& a v. Southern Traction Co., Tex., 188 
Ss. . 275 


100. Subrogation—Contract.—Where one who 
is under no duty, legal or otherwise, to pay 
first mortgage, loans money to pay it, a 
mortgage on the same and other property wit 
understanding that he was to have first lien, 
and in the belief there were no other liens, 
there is no clear showing of right to conven- 
tional subrogation.—Boley v. Daniel, Fla. 72 
So. 644. 


101. Trusts—Trustees.—Where library trus- 
tees illegally made a personal loan of library 
funds, and thus became personally liable, their 
successors could not object to collection of a 
note given for loan by suit in individual names 
of the trustees who made the loan.—Tedder v. 
Walker, Ga., 89 S. E. 840. 


102. Vendor and Purchaser—Estoppel.— 
Where vendee, claiming rescission for misrepre- 
sentation as to acreage, retains possession and 
use for a long time, and an allowance for de- 
ficiency would compensate purchaser, equity 
will not decree rescission.—Straabe v. Jackson, 
Minn., 158 N. W. 915. 

103. Evidence.—Where record showed that 
land sold for taxes was quitclaimed by the coun- 
ty to one who conveyed the same, a remote 
grantee by warranty deed cannot defeat action 
on note and mortgage for purchase price by 
proof that there was no evidence of issuance of 
deed to county, having remained in possession 
of land and not offered to return it.—Mercer 
ae mate a om of Manhaven v. Hayes, N. 














104. acndans Purehaser.—One purchasing 
land from the vendee of the purchaser of tax 
title is not an innocent purchaser where the 
successors of the original holders were in pos- 
session and farmed the land at all times, al- 
though their contract assignments were never 
ae ee v. Pierson, S. D., 159 N. W. 





105.——Specific Performance.—lIn suit for spe- 
cific performance of contract to buy land by 
complainants claiming under mortgagors, testi- 
mony that no interest on mortgage debt had 
been paid or demanded for 36 years gave rise to 
a clear presumption of payment, so that the 
mortgage, though unsatisfied of record, was no 
reason for declining to fulfill the contract.— 
Barsky v. Posey, Del., 98 Atl. 298. 


106. Waters and Water Coursés—Diversion. 


—While upper proprietor may accelerate surface 





waters, he cannot divert same onto land of low- 
er proprietor. —Leary v. Board of Drainage 
Com'rs, N. C., 89 S. E. 803. ‘ 


107. Easement.—A lease of mill site lots, 
demising a perpetual right to specified quanti- 
ties of water from lessor’s canal and obligating 
the lessor to repair the canal, is the grant of 
a continuous easement, the residue of title re- 
maining in the lessor being subject to the bur- 
den of repair.—Moremouse v. Woodruff, N. Y., 
113 N. E. 612, 


108. Pollution.—Where defendant company 
had employed every means known to the busi- 
ness to prevent discharge of noxious matters 
into a stream, it was not chargeable with negli- 
gence on occasional discharge of such matters 
with consequent pollution of waters and dam- 
age to complainant’s stock.—Worley v. Mathie- 
son Alkali Works, Va., 89 S. E. 880. 


109. Wills—Burden of Preof.—One attacking 
a will after probate for fraud or undue in- 
fluence does not shift the burden of proof to 
proponent of will by showing confidential re- 
lation borne by the beneficiary toward testatrix. 
—McElhaney v. Jones, Ala., 72 So. 531. 


110. Construction.—Where a testator left 
the residue of his estate consisting principally 
of unproductive land to a son su Ubject to the 
payment of annuities, legacies, and other be- 
quests, and “also subject, if necessary, to the 
sale by my executors and their successors, 
from time to time, of portions thereof, for the 
payment of taxes, assessments,” and expenses 
and subject to executory limitations, and cost 
of permanent improvements, consisting of sew- 
er and curbing assessments and grading, should 
be charged to the corpus of the trust.—Sheffield 
v. Cooke, R. L, 98 Atl. 161 


111.——-Contest.—Beneficiary under will re- 
voked by testator has no standing to contest 
validity of subsequent will in which such bene- 
ficiary is not named, and an issue devisavit vel 
non petitioned for by such beneficiary is prop- 
a refused.—In re Curtis’ Estate, Pa., 98 Atl. 
iv. 











112. Defeasible Fee.—Where decree con- 
strued a will to give a fee defeasible on de- 
visee’s death “without living issue’ and a sub- 
sequent order directed the commissioner to 
convey to the devisee on behalf of the contin- 
gent remaindermen subject to reversion to them 
should the “devisee predecease them,” the omis- 
sion of the words “without living issue” was a 
palpable error, and the decree vests a defeasible 
fee subject to be defeated by death without such 
issue.—Jenkins v. Dawes, Ky., 188 S. W. 304 


113. Dower.—A legacy to testator’s widow 
of $3,000 out of the sale of lands “as her full 
and entire share of all personal and real es- 
tate” held given a lieu of dower.—Matthews v. 
Clark, S. C., 89 E. 471. 


114. ee ately) a testator set apart 
one share of the residuary estate for the bene- 
fit of a cousin, who was to receive the annual 
net income for life, and from and-after her 
decease to her children in equal shares until 
they shall respectively reach the age of 21 
years, it was clearly the intention of the testa- 
trix that the children of the cousin take a 
vested estate—Fulton Trust Co. of New York 
v. Phillips, N. Y., 113 N. E. 558, 218 N. Y. 573. 


115. Legacy.—A legacy of $1,000 to testa- 
tor’s wife’s sister and daughter gave that 
amount to them jointly, or $500 each, and did 
not give a separate legacy of $1, “4 to each.— 
In re Howgood Estate, N. D., 159 W. 117. 


116._—_Life Tenant.—A will in icc “T want 
my son to have my entire interest in the estate 
of my father, and ifhe should die withoyt heirs, 
I want it to go to whoever has been his best 
friend,” grants fee. simple in real estate upon 
death of a life tenant, who took under the will 
= ee father.—Early v. Arnold, Va, 89 














117.——Survivorship.—Where_ testatrix de- 
vised property to her adopted son, with provi- 
sions over in case of his death without issue 
or heirs, or of her survival, the son, having sur- 
vived testatrix, is entitled to the land absolute- 
ly.—Benedict v. Bonebrake, Pa., 98 Atl. 574. 














